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Introduction

Our federal government and all of our state governments are now
fully engaged in fighting a national emergency of historic propor-
tions.8 The scale of the emergency is roughly equivalent to World
War Il and will therefore require equivalent commitment on the part
of Americans. So much work needs to be done that we ought all to fo-

cus on ascertaining how we can contribute. This paper is an attempt

8 The authors would like to thank Ezekiel Emanuel (Department of Medical Ethics and Health Policy, Perelman School of
Medicine, University of Pennsylvania); Marc Lipsitch (Department of Epidemiology, T.H. Chan School of Public Health, Har-
vard University); Lawrence Gostin (O’Neill Institute for National and Global Health Law, Georgetown University Law Center);
and Arthur Applbaum (Harvard Kennedy School, Harvard University) for consultation; and Meira Levinson (Harvard Gradu-
ate School of Education, Harvard University.)
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to sketch out a bird’s eye view of how we might most effectively think of our shared goals. We recognize
that decision-makers and leaders must make decisions appropriate to the specific conditions they imme-

diately face; we hope nonetheless that this sketch is helpful as they seek to make difficult decisions.

In a time of a pandemic, the goals for national policy in a constitutional democracy might be easily
understood by analogy to goals in the context of the onset of war via a short-notice attack. In that situ-
ation, the aim of the war is defensive and therefore just (Walzer 1977). While there are very important
dis-analogies with the context of a just war (in particular with respect to the permission to use deadly
force), the present emergency is in important respects similar. The threat of war is to loss of life, stability
of economy and society, standards of justice, and the sustainability of political institutions in the polity
under attack. In both situations, the goal is to defeat the adversary with minimal loss of life and minimal
damage to the material supports of a healthy economy and society, without perpetrating injustice, and
while also pursuing defeat of the adversary in a way that both lays a foundation for a transition back to
a peace-time setting and preserves the polity’s political institutions to a maximal extent throughout the
crisis and with a view to perpetual sustainability. That is, the goal is not to defeat the adversary at any
cost but to preserve one’s society, including preserving it as the kind of society it is. In the case of the
U.S., this means that efforts at national defense and national security must always have in view the
question of how to preserve not only the American people, understood as the particular people alive
today, also American constitutional democracy and its cultural supports, sturdy standards for ethical

action by public officials and citizens generally, and widespread, robust commitments to justice.

As in wartime, there will be different phases of decision-making and planning and a constant need for re-

adjustment in relation to new information and changing circumstances. In a period of flux and change,
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what needs to be durable and consistent is a set of legitimate and socially accepted objectives.

We are currently in the initial stage of facing the spread of an epidemic, with clear emergency needs to
secure our health system while seeking to minimize lives lost and ensure that all patients, including the
dying, are treated with dignity. We have to fend off a near-term catastrophe, and in that regard we are

in our “triage” moment. We are currently making triage decisions across all sectors of society.

We have already seen the intensity and magnitude of this triage as much of our domestic economy
and civil society have ceased operations. There have been three federal declarations of national emer-
gency since January, and there are now declarations of emergency in every state. The same kinds of
impacts are also reverberating globally. As we face our “triage” moment, we have to ensure that we
make triage decisions that protect and preserve the essential elements of our political institutions and
social fabric. To that end, we propose the following principles as the best framework for preserving the

American people and American society as a constitutional democracy.

Our overall societal objectives should be (1) to meet the public health emergency with public health
mitigation strategies that are (a) coordinated and evidence-based; (b) enable us to secure our health in-
frastructure in service of fighting the pandemic (c) protect civil liberties; and (d) do not perpetrate injus-
tice; and that mitigate (2) without destroying the economy and material supports of society and (3) while

preserving the durability and sustainability of the institutions necessary for constitutional democracy.

As soon as we are able, we will also need to add two further objectives to our decision-making frame-

work. With all of our choices we should also: (4) lay in capacity and habits for ongoing life with a virus
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of this kind and its periodic return (presuming no near term success with vaccine); and (5) plan for and

set clear objectives for a transition off an emergency footing.

But for the moment, the focus must be on triage in relation to the principles articulated in the

previous paragraph.
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The Nature of
the Emergency

Public health experts have been warning about the possibility of
novel pandemics for years, and governments around the world and
global organizations like the WHO have sought to improve pandemic
preparedness. Nonetheless, individual countries and the globe as
a whole have been caught by surprise by COVID-19 and the rapid
spread of this highly infectious disease. In the U.S. a general reduc-
tion in hospital beds as a part of cost-saving measures over the last
ten years leaves us without surplus hospital beds and equipment for
supporting care in an epidemic. It is critical that both policy-makers

and the general public rapidly come up to speed in how to think
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about the choices and pathways available to battle a novel pandemic virus and securing health, safety,

justice, and flourishing for specific societies, and the globe as a whole.

Key features of the COVID-19 are as follows:

—The ratio of fatalities as a percentage of infections lies somewhere between 1 and 2%, according to

the best analyses to date, and assuming functioning healthcare systems (Bonsall. Parker, and Fraser

2020; Ferguson et al. 2020; Lipsitch 2020a; Lipsitch et al. 2020), though the experiences of Italy and

Iran suggest that fatality rates may be considerably higher in case of healthcare system inundation.

—The percentage of cases hospitalized is likely to be around 4.4%, and the number of these then

needing critical care is likely to be 30%. (Ferguson et al. 2020)

—"“Patient management is complicated by requirements to use personal protective equipment (PPE)

and engage in complex decontamination procedures.” (Bonsall, Parker, and Fraser 2020)

—CDC [Center for Disease Control and Prevention] modeling suggests that “without mitigation, severe
acute respiratory syndrome coronavirus 2 (SARS-CoV-2), the virus that causes novel coronavirus dis-

ease 2019 (COVID-19), could infect more than 60% of the US population.” (Gostin et al. 2020)

—At the moment, the evidence suggests that the viability of the virus is unlikely to be greatly decreased

by warmer weather. (Lipsitch 2020Db)
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—“While the novelty of this coronavirus makes the ultimate course and impact uncertain, it seems
possible—even likely—that it could produce enough severe illness to overwhelm health care infra-
structures. Already, these shortages have moved from the theoretical to the actual. In the US, perhaps
the earliest example was the near-immediate recognition that the supply of existing high-filtration N-95
masks used by healthcare workers was inadequate, prompting the CDC to provide contingency guid-
ance on how to reuse masks designed for single use. Italy appears to be facing shortages of healthcare
resources and some physicians have proposed limiting resources such as intensive care beds and
ventilators, to those patients with the capacity to benefit most efficiently from treatment. Daegu, South
Korea—home to most of that country’s coronavirus cases—faced a hospital bed shortage, with some

patients dying at home while awaiting admission..” (Emanuel et al. 2020)

—The urgent threat of loss of life and to the viability of national health systems, and therewith the legiti-
macy of national governments, has led much of the globe already to transition to an emergency footing
reminiscent of war-time, with a range of measures undertaken from cordons sanitaires (as in China) to
voluntary and non-voluntary shutdowns of restaurants and businesses and restrictive limits to free as-

sociation, in the form of the regulation of maximum size of gatherings (as in Europe and the U.S.)

—There are as of yet no anti-viral treatments, though discovery is proceeding rapidly with some po-
tential therapies beginning to emerge. In vitro studies appear to demonstrate potential efficacy of hy-

droxychloroquine as a prophylactic for the novel coronavirus infection in primate cells, and the authors

of an open clinical trial with human subjects have reported initial positive results (Gautret et al. 2020).

Timetable on development of a vaccine is 12 to 18 months in a best-case scenario.
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—The main tools for addressing the pandemic itself, in the sense of the physical spread of the virus, are
screening, testing, contact tracing, decontamination, protection of front-line workers, and a broad range
of restrictions on mobility and association. These tools are of varying value depending on the degree of
spread of the virus within any given community. For instance, contact tracing is of less value when the
infection is widespread in a given community, though it could once again become essential in places

where other measures manage to get the outbreak under control.

In every society with a well-ordered government, that government understands itself to have responsi-
bility for the well-being of its people, including its public health. A country’s public health infrastructure—
whether that consists of public systems or public-private hybrids—is a national asset for which the
government is responsible, just as it is responsible for a national defense system. No pandemic can be
addressed without a functional health system. Saving lives in the face of a pandemic requires in the first
instance ensuring a functional health system. Insofar as the existing health infrastructure of the U.S.
does not have capacity to meet the projected short-term need for diagnosis and care, decisions must
be made to achieve capacity and ward off collapse of our health infrastructure. This objective is the
means to achieving an overarching goal of minimizing the loss of life and caring for the dying with dig-
nity. It will be best supported by reducing the rate of transmission of the virus to non-exponential levels.

This requires strategies of mitigation as recommended by the community of public health experts.

The key question we have for this period of triage is how to mitigate the spread of the virus (objective 1)
by securing our health infrastructure (objective 1b) while protecting civil liberties (objective 1c), without
perpetrating injustice (objective 1d), without destroying the economy and material supports of society

(objective 2), and while preserving the durability and sustainability of the institutions necessary for
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constitutional democracy (objective 3).

Each section of this paper addresses how to analyze the relation between mitigation and other collective

goals, and proposes principles for decision-making in relation to each of these dimensions: civil liberties,

justice, political economy, and the sustainability of constitutional democracy.
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Mitigation and
Civil Liberties

Social Distancing, Isolation, Quarantine, and Civil Liberties

11

Securing our health infrastructure and minimizing loss of life requires
changing the trajectory of transmission through screening, testing,
contact tracing, mobility restrictions, and social distancing. Whereas
contact tracing and individualized quarantine and isolation suffice in
non-pandemic circumstances, community quarantine and isolation
become necessary under pandemic conditions in order to address
the emergency. Here the challenging questions are to create the
right package of temporarily adjusted norms, regulations, and laws
around rights of mobility and association, and to determine whether

the relevant packages of norms, regulations, and laws are best
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Social Distancing, Isolation, Quarantine, and Civil Liberties

achieved through activation of voluntary compliance by residents or through practices of enforcement.

An example of a largely voluntary approach would be Hong Kong'’s approach to social distancing (re-
ported in the New York Times on March 17) in which civil servants were all required to work at home,
which prompted companies to follow suit (Beech 2020); of course, this voluntary approach was based
on extensive prior experience of the population with pandemic control, in the case of Hong Kong the

2003 SARS outbreak.

Practices of enforcement can range from the imposition of fines to the use of police and military to con-
trol movement and association. All societies with major outbreaks have already undertaken measures
involving enforcement, and not merely voluntarism. Yet they have often undertaken very different sets

of measures.

In the broadest outline, the fact that achieving suppression of the rate of transmission of COVID-19
requires adjusting our norms, regulations, and laws for mobility and association does not break new

legal ground (Chesney 2020). That said, some details of our legal framework may require adjustment

to address features of COVID-19 specifically. Thanks to the Public Health Service Act 42 USC §264,
the federal government has quarantining authority in relation to national and internal borders for people
who are carriers of designated diseases. As a highly infectious respiratory disease, COVID-19 should
qualify under existing designations. State governments have a fuller range of authorities and are the
typical actors with regard to internal policies for public health. Their authorities are broad enough to
encompass social distancing, including quarantine (mandatory separation) or isolation (recommended

separation) of untested members of the community.
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In evaluating potential isolation, quarantine, and mobility restrictions, it's important to recognize that
our rights to association and mobility are always shaped and limited by law. We don’t have absolute
freedom of movement even in ordinary circumstances. We may not, for instance, enter an .C.U. unit at
will. We don’t have freedom of movement to enter other people’s houses at will. The legal structure that
guarantees our rights to freedom of movement and association is already open to adjustment on public
safety grounds, and this basic legal architecture applies in this case. Consequently, as Bobby Chesney
(2020) writes, “All of this suggests we should pay careful attention to who gets to make quarantine deci-

sions, on what grounds the decisions are permitted to be made, and how they can be challenged.”

Here we focus on the grounds on which the decisions are permitted to be made, specific factors that
should be considered in an effort to achieve just outcomes, and other considerations. First, we ac-
knowledge that public health law in America is complex because authority is divided between federal,
state, and local governments, necessitating a high level of coordination. We will consider the constitu-
tional limitations on isolation, quarantine, and mobility restrictions but suggest that readers interested in
questions of legality further turn to federal, state, and local laws and regulations along with the Model

State Emergency Health Powers Act.

The court precedent on quarantine and isolation for public health purposes is from the turn of the twentieth
century, meaning that it does not reflect over a century of development in constitutional jurisprudence. As
a result, there is some uncertainty in the application of modern constitutional law to a public health related
mass quarantine or associated mobility restrictions. It is likely that the courts will review governmental ac-
tion to impose mobility restrictions under a strict scrutiny standard, requiring that any policy can argue a

compelling government interest and that the policy itself is narrowly tailored to serve
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that interest. It is clear that mitigating the impact of COVID-19 will qualify as a compelling government
interest. The question will be whether the actions taken will qualify as the least restrictive alternative to
protect public health. Because of the requirement to pursue the least restrictive alternative, courts
will favor the most narrowly tailored mobility restrictions, such as confinement only of persons who
pose significant risks of transmission. Broader restrictions, like the requirement imposed by the Bay
Area for all residents to shelter in place, will be subject to more constitutional questioning. For this rea-
son it is helpful for states to adopt approaches to quarantine that are as individuated as possible and
to ensure that broader measures have as strong public health justifications as possible. Constitutional
jurisprudence also suggests that there must be procedural due process in the implementation of
these mobility restrictions. People whose freedom of mobility has been restricted must have the ability
to challenge that decision, although the mechanism for that challenge may be flexible. In addition, “gov-
ernment should ensure fair and equal treatment, avoiding stigma or discrimination against individuals

or groups” (Gostin et al. 2020).

We acknowledge that, in a situation where decisive public health interventions can save a significant
number of lives, courts may be reluctant to evaluate quarantine and isolation mandates too harshly.
Many of these legal challenges may come after the fact rather than in immediate response to the imple-
mentation of mobility restrictions. Nevertheless, it is important to preserve dearly held constitutional
liberties by ensuring that we follow this framework in designing and implementing federal, state, and

local interventions in response to the epidemic.

Other considerations that courts and lawmakers should take into account include broader values such

as flexibility and transparency. Successful frameworks will permit flexibility to tailor decisions to the
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specific public health necessities of an outbreak in particular places; and the reasoning and evaluative
criteria informing the decisions should be transparent so that citizens and accountability agencies can
judge when the justifying circumstances no longer pertain and can recommend reforms to procedures
as best practices emerge. Furthermore, the framework should consider the impact of any mobility limit-
ing policy and should work to mitigate those effects, such as providing access to food or safety for those
in unsafe living situations, in recognition of human rights principles. Finally, the best frameworks have

built in time limits for their use, with any extension requiring reauthorization of the original order.

Consequently, any given package of policies should be assessed first with regard to its potential to
contribute in each applicable context (a) to reduce the rate of transmission or reproduction number (the
average number of secondary cases each case generates) to a rate that the care system can support
on a short-term emergency footing; and (b) to achieve a reproduction number of R<1 over the long
term. Lawmakers and policymakers should keep constitutional principles in mind when designing their
responses to the epidemic to avoid any unnecessary violations of civil liberties. When impacts of two
different sets of policies are on a par, the less restrictive option should be the one chosen, and policy-
makers should be able to exhibit evaluations of this kind transparently in their communications to the

public. Finally, they should provide clear and reviewable timetables for all orders.

Federal law may need adjustment to ensure that it can be used to address the problem of people who
have had direct exposure but have not yet been tested. Many state laws already permit application
of isolation and quarantine authorities to those who have direct exposure but are untested, but some
states may need to clarify this aspect of their legal framework. At the state level, some packages of

pre-existing authorities are superior to others, and the National Governors’ Association should work
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through the existing packages of authorities and offer an assessment of which are most appropriate in

the current circumstances, such that other states can model after them.

As an example of the variation, we might compare two relatively strong frameworks. Connecticut’s

authorities appear appropriately flexible, transparent, guided by a commitment to least restrictiveness,

and explicit about time limitations. Ohio has a distinctly powerful set of authorities that may provide

insufficient guardrails against abuse of power. Specifically, the authorities do not foreground a “least

restrictive” standard; the provisions around undocumented immigrants are likely to incentivize efforts

to obscure existence of the disease and so to undermine public health objectives; and time limitations

are insufficiently set out.

Connecticut

Conn. Gen. Stat. §
368e-19a-221 (2003)

Authority. In the event of a statewide or regional health emer-
gency, the governor may authorize the Public Health Commis-
sion to quarantine or isolate individuals reasonably suspected
as being infected or exposed to a communicable disease. Any
town, city, borough or district director of health can issue a quar-
antine or isolation order if necessary to protect public health.

Connecticut

Conn. Gen. Stat. §
368a-19a-131a (2003)

Penalties. Anyone who violates the provisions of a quarantine
order or obstructs those tasked with carrying it out shall be
fined no more than $1,000 and/or imprisoned for no more than
a year.

Connecticut

Conn. Gen. Stat. §
3682-19a-131b-31d (2003)

Police Power and Limitations. Quarantine is only appropriate if
it is the least restrictive option to protect public health and indi-
viduals in quarantine must be provided access to appropriate
medical care and other basic needs. Individuals should be re-
leased from quarantine at such a point as they no longer pose a
risk of contagion. Commissioners must write an order for quar-
antine. Those subject to quarantine can challenge this order in
court. If an individual refuses to obey a quarantine order, they
may be taken into custody and placed into quarantine.

16
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Ohio Ohio R.C. § 3701.13 | Authority. The department of health shall have supervision of
all matters relating to the preservation of the life and health of
the people and have ultimate authority in matters of quarantine
and isolation, which it may declare and enforce, when neither
exists, and modify, relax, or abolish, when either has been es-
tablished.

Ohio Ohio R.C. § 3707.08) | When a person known to have been exposed to a communi-
cable disease declared quarantinable by the board of health of
a city or general health district or the department of health is
reported within its jurisdiction, the board shall at once restrict
such person to his place of residence or other suitable place,
prohibit entrance to or exit from such place without the board’s
written permission in such manner as to prevent effective con-
tact with individuals not so exposed, and enforce such restric-
tive measures as are prescribed by the department.

Ohio Ohio R.C. § 3707.15 | Penalties. Any person that employs an alien who is not legally
present in the United States and has a contagious or infec-
tious disease contracted before or during employment shall
pay to the municipal corporation, township, or county in which
the alien is employed any expense caused by the contagious
or infectious disease.

Ohio Ohio R.C. § 3707.09 | Police Power & Limitations. The board of health of a city or
general health district may employ as many persons as are
necessary to execute its orders and properly guard any house
or place containing any person affected with or exposed to a
communicable disease declared quarantinable by the board
or the department of health. The persons employed shall be
sworn in as quarantine guards, shall have police powers, and
may use all necessary means to enforce sections 3707.01 to
3707.53, inclusive, of the Revised Code, for the prevention of
contagious or infectious disease, or the orders of any board
made in pursuance thereof.

Ohio Ohio R.C. § 3707.31 | When great emergency exists, the board of health of a city or
general health district may seize, occupy, and temporarily use
for a quarantine hospital a suitable vacant house or building
within its jurisdiction. The board of a district within which is
located a municipal corporation having a quarantine hospital
shall have exclusive control of such hospital.

17 (Source: National Conference of State Legislatures, “State Quarantine and Isolation Statutes.”
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It is worth spending some time on further challenges to transparency in a time of fast-moving decision-
making and triage because an important limitation on the use of emergency powers resides in clear

definitions of the emergency itself.

In the context of a public health crisis, the emergency moment should be defined with reference to epi-
demiological categories. The Center for Disease Control 2020 Interim Guidance to schools provides a

good example here:

“Guidance for childcare programs and schools is organized into three categories based on the level of
community transmission: 1) when there is no community transmission (preparedness phase), 2) when
there is minimal to moderate community transmission, and 3) when there is substantial community

transmission.”

More broadly, with regard to infectious diseases with high fatality rates and intensive care burdens, an
emergency obtains when the reproduction number (R = the average number of secondary cases each
case generates) is above 1, with the result that the disease spreads exponentially and when caseloads
can be expected to exceed the capacity of the medical infrastructure. The emergency moment is over
when the reproduction number falls below 1 and when the total caseload falls to a level that can be

managed by the health care system.

During the emergency period when R>1 and caseloads are headed above or exceed our capacity, we

can think of the emergency as having two stages:
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Stage 1: The reproduction number is well above 1, and policy responses are still new and have not yet

occasioned mass disruptions.

Stage 2: The reproduction number is still above 1, and the ongoing spread of the disease is nhow cou-
pled with socially impactful levels of mortality and significant economic and social dislocation, and the

society no longer has the capacity to bear the most aggressive mitigation measures.

The emergency moment is over when we reach a point where (a) there are periodic renewed outbreaks
but they have reproduction numbers < 1 and are of lower intensity; (b) the absolute caseload has re-
ceded to manageable levels; and (c) our health infrastructure has been raised up to a level sufficient to

meet the episodic but now routine level of need. This stage, Stage 3, would be a “new normal.”

We are too early in the trajectory of the COVID-19 epidemic and there is still too much about the disease
that we do not understand for anyone to lay out timelines or timetables for achieving either suppression
of the disease or a new normal. In that regard, the best we can do is address the current moment with
the resources we have, knowing that we will have to continually adjust our responses from week to
week. The open-ended nature of this initial moment of emergency is what makes transparency around
assessments of emergency status so critical. Such transparency gives the public a way of evaluating
whether the assertions of emergency powers are reasonable and legitimate. Communications from the

federal authorities to the states and the public need to improve quickly in this regard.

Precisely because policy must be especially flexible and adaptable in emergency contexts, it is impor-

tant to define the parameters of the emergency context and to publicly provide data about whether
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the emergency context pertains. All states should regularly publish the reproduction number estimated
for their state as a part of introducing policies of suppression, containment, and/or mitigation. Knowl-
edge about these rates of transmission and changes in them will help prepare for a transition back to
a non-emergency footing. Transparency has been important to Singapore’s exemplary success at sup-

pression (Beech 2020).

Of course, transparency is worthwhile only when the data shared is of sufficiently high quality. Without
widespread and easily available testing, it may be difficult or impossible for states to accurately capture
the state of COVID-19 transmission, including the estimated reproduction number. In addition to identi-
fying important metrics, we need to initiate policies to support gathering of high quality epidemiological

data so we can have the best sense of the state of the disease in our communities.

We need to protect our capacities to record and report data as part of how we focus our energies in this

triage period.
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In making decisions about individual and collective isolation and
quarantine, decision-makers must adhere to standards of fair and
equal treatment and avoid stigma or discrimination against individu-

als or groups. These are requirements of justice.

Yet the requirements of justice extend beyond the grounds and fac-
tors leading to formal orders of quarantine or isolation. Vulnerable
populations require direct consideration with regard to identifying
policies that can also protect and secure them. Populations most in

need of formalized attention here, including in our triage moment, are



Avoiding Injustice

incarcerated individuals, homeless and underhoused individuals, residents in nursing homes, undocu-
mented migrants, and children impacted by school closures. The first three groups are all vulnerable to
high rates of transmission—in the first case because of their residential situations. The fourth group is
also vulnerable to high rates of transmission because of fear of engagement with public authorities. The
vulnerability of each of these populations also poses a risk for society as a whole, since outbreaks among

these communities can undermine other efforts at mitigation, as occurred in Washington State.

Congressional legislation and CDC guidelines should include attention to vulnerable populations as
a routine matter. Here too the basic principles of protecting health and safety, civil liberties, economic

participation, and access to constitutional democracy apply.

Civil society organizations have already been doing a remarkable job of outlining principles to guide
decision-making for these populations, and policy-makers and decision-makers should move quickly to

convert their recommendations into institutional guidance.

For instance, with regard to incarcerated populations, the Justice Roundtable recommendations (2020)
argue for the importance of protecting the health and safety of incarcerated people and those who work
in prisons and jails through the provision of health services, de-densification of prisons and jails, and
maximal possible accelerated reentry of incarcerated people to the community, with supports for that
re-entry. They have advocated for establishing a bright line against the use of solitary confinement as
a substitute for appropriate quarantine or isolation facilities. They have argued for a principle of non-
exploitation, with the proposal that as incarcerated people are pulled into the labor force to produce

necessary supplies for the epidemic they should receive a minimum wage.
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Disseminating these principles of just treatment for incarcerated people throughout the network of pub-

lic institutions responsible for their care is of critically urgent importance.

With regard to undocumented migrants, the Justice Roundtable recommendations (2020) argue for the
following approaches: “Congress should direct Immigration and Customs Enforcement to release peo-
ple currently detained under their authority, with a high priority for releasing individuals who are elderly,
pregnant, people with disabilities, living with HIV, or others who are vulnerable to illness. ICE should
also: a. Cease all local enforcement operations. b. Postpone all check-ins and mandatory court appear-

ances for at a minimum of during and for at least 30 days after the current National Emergency.”

With regard to the homeless and underhoused, the National Law Center on Homelessness and Pov-

erty recommendations (2020) argue for critical action steps that include housing people experiencing

homelessness in hotels, motels, and/or RVs for the duration of the crisis to enable social distancing
and adequate sanitation; placing a moratorium on sweeping encampments and seizing tents and other

temporary structures; halting all eviction and foreclosure proceedings and putting moratoria in place.

As a final example, we might turn to the impact of mitigation strategies on children via school closures.
Schools play a wide variety of roles in individuals’, families’, and communities’ lives, of which distribu-

tion of academic learning opportunities is only one. They also provide (this is a partial list):

« Safe, supervised, and dependable care for children while parents are working

» Nutrition (free/reduced-price breakfasts, lunches, and sometimes dinners)

» Physical, occupational, speech, behavioral, and other therapies; psychological and counseling ser-
vices; access to social workers
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» Services in particular for homeless children: laundry, safe physical space especially when the shel-
ter may close during the day, etc.

« An additional set of adult “eyes” on children to ensure they are not suffering abuse or neglect at home

+ Sense of community, collective identity

+ Relatedly, democratic education: we’re all in this together, learning across lines of difference, col-

laboration, etc.

As we think about avoiding injustices in policy decisions we make about closing schools and provid-
ing educational resources remotely, we need to attend to this broader array of services that schools

provide rather than solely injustices related to accessing academic learning opportunities.

With regard to learning opportunities, there are many ways in which education can be provided with-
out use of digital technologies (in fact, it was for thousands of years!). Mail packets home, send kids
bags of books, provide Open University-type courses over TV and radio, etc. It is important to re-
member the broad array of learning and teaching modalities that are available and/or have historically

been used over time.

Insofar as schools turn to technology to continue to educate through school closures, digital divides
exist in a number of ways: (a) access to and quality of hardware; (b) access to and extent of broad-
band and/or high-quality cell service; (c) knowledge/comfort with using hardware, software, apps, etc;
(d) quality of learning materials, pedagogies, etc., both in general and with respect to accessibility via
different hardware platforms (e.g., phones vs. computers); (e) accessibility for students with various

disabilities (e.g., captioning for Deaf students, descriptions of visual objects for blind students); and (f)
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motivation and capacity to succeed in totally online learning environment rather than hybrid settings.
We can use public policy to address (a) and (b). A number of districts are already trying to distribute
computers or tablets to students who don’t have access to them, and this effort could be broadened
and taken up by states. Comcast has already announced (as reported in the Denver Post on March
13) that they would make broadband free for a few months in a number of jurisdictions where schools
have been closed, and that they would hook up families that don’t yet have access to WiFi (Svaldi.
2020). Other internet providers could do the same, and telecoms could also eliminate data restrictions

where schools are closed.
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Meeting the emergency in this period of triage and aggressive mitiga-
tion requires careful attention to the impact of public health policies on

the economy and society.

The measures taken to transition from a reproduction number over 1 to a
reproduction number under 1 have already been economically and socially
costly. These measures will continue to accumulate costs whether they are
undertaken aggressively and achieve faster impacts, or more moderately
and over a longer period of time through repeated applications of the rel-
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The economic costs of these policies are already clear: disruptions in global and local supply chains;
massive job loss; market illiquidity; a corporate debt crisis; asset price declines (loss of home values
and retirement security); personal bankruptcy; and financial system stress (as creditors face default
from borrowers). There are also supply bottlenecks (masks and ventilators most urgently) and the prob-
lem of hoarding and profiteering. The war analogy is especially salient for supply bottlenecks and the
need to redirect industrial production. The potential social costs include all those typical of a major re-
cession or depression—deaths of despair and other negative health impacts (Case and Deaton 2020);

degradation of human skills and resources; mental health harms; and political unrest.

Consequently, public health actions to halt a pandemic must be taken in tandem with actions on behalf
of the economy and material supports of social well-being and on behalf of political stability. Again, the
analogy to war is apt. Wartime disrupts national and global economies and national defense strategy

must be as attuned to economic exigencies as to military strategies and tactics.

While there is general agreement that the economic effects of COVID-19 will be devastating, it's useful
to partition these into two categories: effects on the composition of economic activity, and effects on its

scale. We can think about first round responses to the economic effects along both dimensions.

Composition effects refer to the collapse in demand for certain goods and services, even as there is
a sharp increase in demand for others. There is collapsing demand for travel and lodging, meals and
entertainment, and consumer durables whose purchase can be delayed, such as automobiles. At the
same time, demand is spiking for health-related services, masks and ventilators, sanitizers and clean-

ing supplies, and video conferencing software.
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Scale effects refer to the collapse in aggregate output and employment. According to a March 12 Reuters
report, economists at JP Morgan are predicting a contraction of 4% in the first quarter and another 14% in

the second. According to a March 20 Barrons report, economists at Goldman Sachs are projecting a 24%

contraction of the economy for the second quarter. The major stock market indexes have lost a quarter
of their value over the past month, wiping out the gains made over the past three years. The Treasury
Secretary has warned that inaction by Congress could result in an unemployment rate of 20%, which was

last seen during the depths of the Great Depression.

These different categories of effects call for different policy responses.

Composition Effects

For scarce goods and services in high demand, incentives need to be created for increases in supply.
Some adjustments of this kind will occur even in the absence of any government intervention. The sharp
rise in online purchases has increased demand for home delivery, to which Amazon has responded
by hiring additional 100,000 workers, according to a March 17 Forbes report (Kelly 2020). And some
distilleries are converting their operations to produce alcohol-based disinfectants, according to a March

18 AP story (Rubinkam and Rathke 2020).

However, the New York Times reported on March 18 that market solutions are simply not available for
some of the most critically needed items, such as ventilators (Kliff et al. 2020). While there are about a
dozen suppliers in the United States, they rely on components produced across the world. Global supply

chains have been disrupted just as global demand is surging. Something akin to a wartime mobilization
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Composition Effects

with mass conversion of factories will be necessary to meet the anticipated demand.

Health care workers are the most vulnerable to infection, especially in the absence of adequate sup-
plies of protective equipment. But they are also in exceptionally high demand. The possibility of provid-
ing incentives for retired workers to re-enter the workforce must be balanced against the fact that the

elderly are especially vulnerable.

Scarcity creates motives for hoarding and profiteering, which exacerbates the scarcity and allows those
with greater wealth to secure basic supplies more easily while others are priced out (Nicas 2020; Quan

2020). This needs to be monitored and prevented.

Composition effects also affect municipalities, many of whom are facing collapsing revenues as the
use of public transportation falls; New York is the major example, as reported by the New York Times
on March 18 (Goldbaum 2020). Unlike the federal government, the solvency of state and local govern-
ments cannot be taken for granted, so they cannot simply issue debt to cover their shortfalls. Federal

support for state and local governments at this time is critical.

Scale Effects

Contraction of the overall level of economic activity and increasing rates of unemployment require a

different type of policy response.

One approach is to provide direct cash transfers to households so they can continue to purchase essen-
tial items and remain current with their financial obligations, especially their rent or mortgage payments.
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These could be universal or targeted, there are advantages and disadvantages to each. Unemploy-
ment benefits could also be raised and their duration extended. However, while a basic income may be
enough to cover essential purchases, it will still not be possible for many people to make payments on

debt. Evictions, foreclosures, debt collection, and automobile repossessions should be suspended.

Many firms are keeping employees on payroll, and should be encouraged and compensated for this.

The action announced by the Federal Reserve on March 17 to launch the Commercial Paper Funding

Facility—which effectively provides for short term credit to firms and enables them to roll over their ex-

isting debt obligations—is a very important step in this direction

In sum, over the course of the next weeks, we should immediately invest in new equipment and spaces,
using strategies that include repurposing of industrial capacity, rapid cross-licensing of doctors and
nurses, and reassigning human capital by delaying a variety of elective procedures. We should also
maintain consumption through direct cash transfers or mechanisms such as providing backstop health
insurance coverage (via Medicaid, the exchanges, or some other mechanism) in the states for every-
one who is disrupted from their jobs, plus paying these people a stipend as long as they (1) obey shelter
in place rules, and (2) are able and eligible to participate in retraining/redeployment efforts (for instance,
to help with sanitation at hospitals) for the length of the disruption. This latter approach would in effect
be a national service model, as for a war mobilization. In addition, we ought to support corporate debt
as a tool for supporting payrolls, and the federal government needs to backstop state and municipal

budgets.
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The current public health crisis will strain the institutions of constitutional
democracy along multiple dimensions, including the electoral system,
chains of command, and the role of the police. It is critical both that we
make public health policy choices that align with the norms of consti-
tutional democracy and that we take complementary steps directly on

behalf of constitutional democracy.
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Electoral System

The electoral system is already under strain. Several states have postponed primary elections. In Ohio,
Governor Mike DeWine took the decision to do so despite the court saying “no.” This was in all likeli-
hood a good-faith effort to prioritize public health but it is a powerful reminder that in the days, weeks,
and months to come, we may not be able to expect norms, laws, or even court orders to restrain ac-
tions by public officials that they consider necessary to save lives or enforce order. Many officials at
every level, like DeWine, will take a “So sue me later!” approach. There is a danger that we will also
see plenty of “sue me later” actions that will be undertaken in bad faith, for partisan reasons. As courts
close or defer proceedings and more and more officials simply choose to disregard legal requirements,

our familiar legal remedies will become less and less useful.

Given that we cannot currently predict what the presence of COVID-19 will be within American com-
munities by November 2020, there is an urgent need to transition the 2020 presidential election to a
comprehensive vote-by-mail system immediately or, at a minimum, universal adoption of no-excuse
absentee voting. These efforts will need to be primarily at the state level and should begin immediately.

Nathaniel Persily and Christopher Stewart (2020) have offered ten key recommendations for ensuring

a healthy and trustworthy 2020 election. These include, in alignment with our focus here, the recom-
mendation that “States should approach this situation as an emergency, not as an opportunity to make
long-term changes to election policy.” As they put it, “American democracy has endured a civil war, two
world wars and the flu pandemic of 1918. The U.S. held elections during all of those life-changing and
democracy-endangering events. The COVID-19 pandemic represents a unique challenge. It requires
an extraordinary commitment at all levels of government, and from the media, political parties, cam-

paigns and voters. The country can meet this challenge if Americans begin to prepare immediately.”

32 https://ethics.harvard.edu/justice-health-white-paper




Securing Justice, Health, and Democracy against the Coronavirus Threat
Mitigating while preserving the
institutions of constitutional democracy

Chain of Command

While the federal government has good chain of command protocols in place, establishing who suc-
ceeds the executive, or unit head, in the case of incapacitation, the plethora of organizations in civil
society are unevenly equipped with good chain of command protocols. Insofar as smart, efficient or-
ganizational decision-making will be critical to respond to the pandemic and to maintain structures of
social connection and social legitimacy, all civil society organizations should be currently working on

clear chain of command and emergency succession protocols.

The Role of the Police

The Ohio legal authorities regarding isolation and quarantine spelled out above provide a good window
into the centrality of police power to social control during an epidemic or pandemic. The administration
of justice is one of the first jobs of a healthy society; policing has often been a weak spot in the American
system of justice. There is an urgent need to train police now for the distinct exigencies of these cir-
cumstances, with an eye to ensuring that their methods and techniques will help sustain constitutional

democracy, rather than eroding the legitimacy of our political institutions.
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This triage moment will have such impacts that we can be sure the
world will look different in six weeks and the very same set of principles
may require a completely different set of policies by six weeks from now.
Nonetheless, sustained focus on a clear set of shared objectives should
help us to traverse this difficult terrain. Our attention must be trained
resolutely on meeting the public health emergency with coordinated evi-
dence-based public health mitigation strategies that enable us to secure
our health infrastructure in service of fighting the pandemic while pro-
tecting civil liberties, without perpetrating injustice, without destroying

the economy and material supports of society, and while preserving
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the durability and sustainability of the institutions necessary for constitutional democracy.

i The authors would like to thank Ezekiel Emanuel (Department of Medical Ethics and Health Policy, Perelman
School of Medicine, University of Pennsylvania, Philadelphia, Pennsylvania); Marc Lipsitch (Department of Epi-
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Law, Georgetown University Law Center); and Arthur Applbaum (Harvard Kennedy School, Harvard University)
for consultation.
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